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Agenda

► Recent tax developments – Direct Tax Code, 2010
► Snapshot of international tax proposals

► Approach towards tax avoidance

► Indirect transfer of shares

► Residence rule for foreign companies

► Branch Profit Tax

► International tax issues
► Benefits under the India-Mauritius Double Tax Avoidance Treaty

► Taxation of transfer of controlling interest in India – Vodafone ruling

► Tax challenges
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Recent tax developments – Direct Tax Code, 
2010



BRIC Meeting – Recent tax developments and international 
tax issues – Indian  perspective

Page 4

Direct Tax Code, 2010
Snapshot of international tax proposals

Modification of ‘residence
test’ – POEM concept
introduced

Introduction of  -

u Advance Pricing 
Agreements

u CFC Rules

u Branch Profits Tax 
(no linkage with 
remittance)

Introduction of General 
Anti Avoidance     

Rule (covers both
capital and
business 

transactions)

u Expansion of
source rule –
Royalty, Fee for
Technical Services,
and Interest

u Capital gains on
indirect transfers
(in certain cases)
taxable in India

Expansion of the 
definition of associated 
enterprises

Treaty Override limited to:

u GAAR

u Branch profit taxation

u CFC rules 

Objective of introducing the DTC with to revise, consolidate and simplify direct tax laws in India

* Proposed to be effective from April 1, 2012
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u GAAR are broad rules that provide the power to the Indian tax office to invalidate an arrangement,
including disregarding the applicable tax treaties

u SAAR also introduced to supplement GAAR (TP, CFC etc)

Results, directly or
indirectly, in the misuse or
abuse of the provisions of
DTC

Lacks commercial
substance in whole or in
part

Main purpose is to
obtain tax benefit and is
not for bona - fide
business purpose

Creates rights and
obligations which would not
normally be created
between persons dealing at
arms length

1

23

4

Conditions 
for invoking 

GAAR

u Burden of proof on taxpayer to establish that tax benefit was not the main purpose

u “Safeguards” proposed include issuance of guidelines to provide circumstances when GAAR
may be invoked and availability of Dispute Resolution Panel where GAAR is invoked

u Treaty benefits would not be available where the GAAR is invoked

Direct Tax Code, 2010
Approach towards tax avoidance
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Direct Tax Code, 2010
Indirect transfer of shares

Transfer of 
shares of F Co1

F Co1

Parent Co

Ind Co

F Co2

u Income from direct or indirect
transfer of a capital asset situated in
India taxable

u Exclusion for income from transfer
outside India of any share or interest
in a foreign company, if India assets
represent less than 50% of the
foreign company’s assets

An overview of recent developments in India on taxation of indirect transfer of shares in the 
context of the Vodafone ruling is provided in slide 11
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Direct Tax Code, 2010
Residence rule for foreign companies

A company incorporated outside India is regarded as an Indian tax
resident only if the place of control and management of its affairs is
situated ‘wholly’ in India during a tax year

Current 
position

DTC provides for a company to be treated as a tax resident of India if its
Place of Effective Management (POEM), ‘at any time’, is in India

Place where the board of directors (BOD) of 
a company or its executive directors (EDs) 
make their decisions

In case where the BOD routinely approves 
the commercial and strategic decisions made 
by the EDs or officers of the company, the 
place where such EDs or officers of the 
company perform their functions. 

POEM

If a foreign company is regarded resident in India by virtue of its POEM being
in India at any time during the financial year, it would be taxed on its
worldwide income, as well as be subject to dividend distribution tax

DTC position
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Direct Tax Code, 2010
Branch Profit Tax

u FC liable to pay BPT of 15% 
on total income in addition to 
corporate tax

u BPT on total income directly 
or indirectly attributable to 
branch less corporate tax

u Liability not dependent on 
remittance of profits to head 
office

Presently, a branch of a foreign company (FC) is taxed at the rate of 42.23%.  There are also no 
provisions on branch profit / remittance tax.  Thus on a net income of INR 100, the India 

income-tax would be INR 42.23.  

On a net income of INR 100, FC would effectively pay India income-tax of INR 40.5.  

ProposalsU
n
d
e
r

t
h
e

D
T
C

u “Branch” not defined even though 
terminology used is BPT

u FC taxed on a ‘gross basis’ on royalties, FTS 
income could also be subject to BPT liability

u BPT levy on all FC irrespective of branch / 
PE in India

Concerns
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International tax issues
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Benefits under the India-Mauritius Treaty

► Mauritius is a popular jurisdiction for investments into India with more than 40% of all foreign direct
investment into India being from Mauritius

► As per Article 13 of the India-Mauritius Treaty, capital gains on alienation of shares are taxable only
in Mauritius

GAAR

Tax office had been 
denying the benefits of 

the Treaty on grounds of 
alleged treaty shopping

Indian tax administration 
body issues circular 

stating that treaty 
benefits should be 

granted based on Tax 
Residency Certificate

Circular upheld by 
the Indian Supreme 
Court, India’s apex 

court

Indian tax office 
continues to dispute 

Treaty benefits 
challenging issues 
such as beneficial 

ownership

Recent private ruling 
upholds the use of the 

Treaty

Treaty benefits denied 
if any of the conditions 

for invoking GAAR 
(discussed earlier) are 

satisfied

Uncertainty on availing benefits under the Treaty
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Taxation of transfer of controlling interest in India
Vodafone Ruling

Vodafone files 
a writ petition 
with the 
Bombay HC 

Tax office 
initiates 
withholding 
tax recovery 
proceedings

Vodafone BV 
acquires 
shares of a 
Cayman Co. 
thus indirectly 
acquiring 
stake in the 
Indian Co

Revenue assesses 
INR 2500 crore of 
taxes; Vodafone 
files writ petition 
with Bombay HC 
against tax audit 

order

Bombay HC 
rules against 

Vodafone; 
Vodafone’s 

appeal to the 
Supreme 

Court 
dismissed

► Bombay HC rules that the divestment of seller’s interests comprised in itself various facets or 
components [such as control premium, use and rights to the brand in India, a non- compete 
agreement], and, hence, the tax office has jurisdiction to tax the transaction

► Bombay HC holds that there should be an apportionment of the income between the part which 
has a nexus with India and that which does not

► Bombay HC ruling does not seem to propose a general principle for taxing all offshore share
transactions which indirectly involve Indian assets

► New angle to the controversy by proposing that the income would need to be apportioned between
those parts that have a nexus with India and those that do not

► The impact on prior transactions to be examined
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Tax challenges

► Scrutiny of employee 
deputation 
arrangements, sales 
support and 
marketing 
arrangements and 
services rendered in 
India using Internet 
and digital technology

u Tax authorities 
continues to 
challenge benefits 
accorded under 
the India -
Mauritius Tax 
Treaty;

u Attempt to classify most cross-border payments as royalty / fees for 
technical services;

► Absence of guidance on attribution of income

► Tax authorities generally attempt to attribute all India related 
income to PE or adopt global formulary apportionment 
approach.

u Substance over 
form approach 
sought to be 
adopted

u Payments where Tax Authorities have sought to levy 
withholding tax include software, data-link charges, 
satellite payments etc.

WHT on cross-border payments

PE 
determination

Income attribution to PE

Cross border 
transactions
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